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AEA/ORDER

PER Waseem Ahmed, Accountant Member:-

The assessee as well as Revenue are in cross<sppaaist the common order
of Commissioner of Income Tax (Appeals)-Xll, Kolaatdated 12.08.2013.
Assessment was framed by DCIT, Circle-12, Kolkas 144/143(3) of the Income
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Tax Act, 1961 (hereinafter referred to as ‘the Aatide his common order dated
05.12.200 for assessment year 2006-07.

Shri S.K. Tulsiyan, Ld. Advocate appeared on bebhlissessee and Shri Imlimeren
Jamir, Ld. Departmental Representative appeardgebalf of Revenue.

2. Both the appeals are heard together and besppsked of by way of this
consolidated order for the sake of convenience.

First we take up assessee’s appeal in ITA No. 28k&1/2013.

3. The grounds raised by the assessee per itslagypess under:-

“1. For that the Ld. Commissioner of Income Tax @&ig) erred both in law and in
fact by confirming the following expenses, whichrewiacurred exclusively for the
purpose of business in spite of the fact that ttheAssessing Officer in his remand
report does not raise any objection against aflsgh expenses, though the assessment
was made ex parte u/s. 144 of the | Act, 1961.

a) Freight — Rs.31,400/-

b) Power & Fuel — Rs.55,600/-

c) Salaries, wages & bonus — Rs.1,98,500/-

d) Travelling expenses — Rs.28,780/-

2. For that the Ld. Commissioner of Income Tax @§g) erred both in law and in
fact by confirming 50% of material expenses amognto Rs.1,52,719/- whereas
total miscellaneous expenditure debited in theipéifoss account was Rs.11,650/-.
Hence, it is prim facie wrong and without any basis

3. For that the Ld. Commissioner of Income Tax @sg) erred both in law and in
fact by reducing the agricultural income by Rs.2000/- only instead of
Rs.16,68,430/-.

4. For that the Ld Commissioner of Income Tax (Apgeerred both in law and in

fact by enhancing the profit by a sum of Rs.3,7;5@n the basis of remand report
given by the Ld Assessing Officer without any reasand / or basis violating the
settled law as pronounced by the jurisdictional iHgourt.

5. For that the order passed by the Ld. Commissi@idncome Tax (Appeals) is
arbitrary, void Authorities Below initio and withbany sanction of law.

6. For that the appellant seeks permission to radditional ground/grounds or to
modify any of the grounds before or at the timkezfring of the appeal.”

4. The assessee in ground No.1 has challenged db#gioa made by the
Assessing Officer and subsequently confirmed by CtT(A), the additions are
detailed as under:-

a) Freight Rs. 31,400/-
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b) Power & fuel Rs. 55,600/-

c) Salary, wages & bonus Rs.1,98,500/-

d) Travelling expenses Rs. 28,790/-
Ld. AR for the assessee at the outset submittachthhas been instructed by assessee
not to press the addition made by Assessing Offacer subsequently confirmed by
Ld. CIT(A) with regard to freight, power & fuel anchvelling expenses f&31,400/-,
%55,600/-328,790/- respectively. Hence, the same are disohigseot pressed.
Thus, the part ground of first issue of appealediby assessee remains to be
adjudicated on account of addition made for salaages and bonus f&f.,98,500/-.
5. Briefly stated facts are that assessee in tksept case is a private limited
company and engaged inter alia in the agricultousiness. The assessee in the year
under consideration has claimed an expens&l@8,500/- on account of salaries,
wages and bonus expenses. During the course dfsasest proceedings, the assessee
failed to furnish supporting evidence. Therefotee AO disallowed the same and
added to the total income of assessee.
6. Aggrieved, assessee preferred an appeal befdreCLT(A). The assessee
before Ld. CIT(A) submitted that expenses were iireml by it for its business
activities. The AO was erred in disallowing theienexpense. The Ld. CIT(A) called
for remand report from AO who remained silent is hemand report in respect of
salary, wages and bonus expenses. However, LdAEdisregarded the contention
of assessee and confirmed the order of AO by olrggas under:-

“(i) As regards the claim of expenses under the othet bay. payments claimed for
salary, wages & bonus at Rs.1,98,500.00, freightowgr & fuel,
conveyance/travelling, | find that these expenses iacurred mainly for the
agricultural activity, income of which is exemptente, | am of the view that the AO
was perfectly correct in disallowing the said exgefn Hence, the disallowances
made under these heads of expenses claimed alenved’

Being aggrieved by this order of Ld. CIT(A) asseskas come up in an appeal before

us.

7. Ld. AR for the assessee before us filed two sepaper book which is running

pages from 1 to 18 (1) and 1 to 95 (2) respectieslg submitted that the assessee

besides agricultural has also declared other taxaimome which was accepted by
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the Revenue. Ld. AR in support of assessee’s cthienv our attention on audited
profit and loss account which is placed on pagefl@ie paper book (1).

Ld. AR also submitted that assessee being a bodpgorate has to incur certain
expenses in order to keep its status active. Toexellisallowance of all the expenses
cannot be made.

On the other hand, Ld. DR vehemently relied onaifter of Authorities Below.

8. We have heard the rival contentions of both plagties and perused the
material available on record. In the instant cdlse,assessee has claimed expenses
under the head salary, wages & bonus which weedeteby the lower authorities as
incurred in connection with the agricultural incom@y. Thus the entire expenses of
Rs.1,98,500.00 was disallowed. However we note that assessee besides the
agricultural income had also shown sales of RSB4ILO0 and rental income of Rs.
79,200.00. Therefore, it will be wrong on the paftthe AO to treat the entire
expenses towards the agricultural income only.

In addition to the above, we also note that it el wettled law that a private limited
company being a body corporate has to incur ceeigienses to keep its status active.
In this regard, we find support and guidance frone §udgment of Hon'ble
jurisdictional High Court in the case of CIT Ganga Propertiestd. reported in 199
ITR 94 (Cal)wherein it was held as under:-

‘A limited company even if it does not carry on bess, even if it derives income
from other sources, has to maintain its establighinfer complying with statutory

obligation so long as it is in operation and itsnma is not struck off the register or
unless the company is dissolved. So long as the@amynis in operation, it has to

maintain the status as a company and it has tchdisge certain legal obligations and
for that purpose it is necessary to appoint cleris@aff and secretary or accountant
and incur incidental expenses. In this backgrouhd,conclusion of the Tribunal that
the expenses incurred were wholly and exclusivaiythfe activities to earn income
was a reasonable conclusion.

The Tribunal was, thus, justified in allowing thegpenditure claimed by the assessee
as deduction.”

However the |d. AR before us has not brought antena on record suggesting that
the expenses claimed under the head of business imeurred exclusively for the

business purpose and no part of it was incurredomnection with the exempted
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declared by the assessee. In the absence of inffomvee apprehend that the assessee
should not avail the double deduction of the sarpelses.

Indeed, the facts that the assessee has shown dsesyand a body corporate cannot
be just brush aside. Therefore the disallowandbetntire expenses cannot be made.
But at the same time the amount of expenditure sseay for the sustenance of the
company and which has nexus with the businessiigcti/the assessee is eligible for
deduction.

Thus in the absence of the information we are ef ‘few that all the expenses
incurred by the assessee cannot be treated asbsigrpenses. Therefore in our view
after considering the entire facts of the case jtistice shall be served if the
disallowance made by the AO is restricted to theesoeable extent. Hence, in the
interest of justice & fair play we are inclined testrict the disallowance of the
expenses to the tune of 50% of the expenses cldpdake assessee. In view of above
we restrict the disallowance to the extent of 50P4he expenditure as discussed
above. Accordingly, AO is directed. Thus, the gadund regarding salary, wage &
bonus of appeal of assessee is partly allowed.

9. Next issue raised by assessee in ground NotBaisLd. CIT(A) erred in
restricting the disallowance of miscellaneous exitene from 33,05,438/- to
%1,52,719/- only.

The assessee in the year under consideration &msed miscellaneous expenses of
%3,05,438/- but during the course of assessmentepdicgs, failed to furnish the
supporting evidence. Therefore, the AO disalloweel $ame and added to the total
income of assessee.

10. Aggrieved, assessee preferred an appeal befior€IT(A) who restricted the
disallowance to the tune of 50%38,05,438/- by observing as under:-

“(iif) As regards the expenses claimed under the head. Epenses, | am of the
view that the contention of the AO is apparentlyrext but entire disallowances of
the claim was not warranted. Therefore, | resttioe disallowance made under this
head or expenses to 50% of the claim as againstol@®8allowed by the AO. Thus,
this ground of appeal is partly allowed.”

Being aggrieved by this order of Ld. CIT(A) asseshas come up an appeal before

us.
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11. Before us Ld. AR for the assessee submitted #ssessee has claimed
miscellaneous expenses in its profit and loss atctmr X11,600/- only but AO has
wrongly treated the same ¥8,05,438/- on the basis of wrong assumption of. fidet
further submitted that miscellaneous expendituresewncurred in connection with
business of assessee, therefore, same shouldbedlin full.

On the other hand, Ld. DR for the Revenue vehememied on the order of
Authorities Below.

12. We have heard the rival contentions of both plaeties and perused the
material available on record. In the instant cad®e assessee has claimed
miscellaneous expenses of Rs. 11,650 only wherthea®\O has disallowed entire
miscellaneous expenses amounting to Rs. 3,05,488I190However the learned CIT-
A reduced the disallowances to the extent of 50%hefmiscellaneous expenses i.e.
1,52,719/- (50% of 3,05,438.00). However on perus@lthe audited financial
statements we note that the assessee has clainsedlldineous Expenses only for Rs.
11,650.00. Therefore we hold that the disallowanceade by the AO and
subsequently party confirmed by the learned CIT&s been made without the
application of mind. We also note that the disalowes of the expenses cannot
exceed the amount of actual expenses claimed bgsthessee. Therefore we are of the
view no disallowance on account of Misc. expenditun the given facts and
circumstance is warranted. On questioned to theDH, he failed to bring any
satisfactorily reply. Hence we have no hesitatiorrdverse the order of authorities
below. Accordingly AO is directed. Hence the grdurf appeal of the assessee is
allowed.

13. Next issue raised by assessee in ground NotBaisLd. CIT(A) erred in
reducing the agricultural income ¥@.40 lakh instead &16,68,430/-.

14. The assessee in the year under consideratgoshmavn its agricultural income
of ¥16,68,430/- but during the course of assessmertepobngs assessee failed to
furnish the supporting evidence to justify thah#@s earned income from agricultural
activities. Therefore, the AO treated the entirecdfural income as “income from

other source”.
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15. Aggrieved, assessee preferred an appeal béfbreCIT(A). The assessee
before Ld. CIT(A) submitted that supporting evident justify the earning of
agricultural income was shown during assessmentegdings. The assessee also
contended that similar income was also shown iretitéer year which was accepted
by the Department. The assessee also submitteditthets incurred expense in
connection with agricultural income which needb¢oset off to determine the correct
agricultural income. Therefore, the entire amouwarinot be treated as “income from
other source”. The Ld. CIT(A) called for remand egpgrom AO who submitted that
assessee failed to furnish the name, address gidis®mns to whom the agricultural
goods were sold. Therefore, it can be inferred #sgessee had no agricultural
income. However, assessee in rejoinder submittemdéed. CIT(A) that notices were
issued u/s 131 of the Act to the buyers who pumtheegricultural products from
assessee and some of the buyers appeared befordaGhand confirmed the
transaction for purchasing of agricultural produdesm assessee. However these
buyers failed to furnish their books of accounter@iore, the AO treated agricultural
income as “income from other sources”. Howeverabgessee cannot be penalized on
account of non-furnishing of books of account by Buyers. The assessee in support
of its claim relied on the judgement of Hon'bleigdictional High Court in the case of
CIT vs. Korlay Trading Co. LtdReported 322 ITR 820 (Cal).

The assessee also submitted that the husband affdhe Director of the assessee-
company owns 4 acres of identical land in the sarea and he has declared
agricultural income 0R10.25 lakhs which was accepted by the Revenuermstef
order passed by the Co-ordinate Bench of this fiabin the case dffO vs. J.H. Deb
Kumar Sinhain ITA No.2101/Kol/2006 The assessee also submitted that it has 12
acres of agricultural land which has given rise the agricultural income of
%16,68,435/-. However, Ld. CIT(A) after consideritige submission of the assessee
deleted the addition in part made by the AO by phisg as under:-

“4.7.4 Decision:

| have carefully considered the submission & courggly put forth on behalf of the
appellant along with the supporting details//docutsefurnished & case laws relied
upon, perused the facts and case records incluthegmpugned assessment order,
the remand report and other materials brought ocord. It is seen that the AO has
considered the entire agricultural sale proceedstlas income of the appellant as
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income from other source. To my mind, this treatreemployed by the AO cannot be
considered as a sensible and practical proposiamia devoid of merit. | am of the
view that even if the appellant failed to substaetithe earning of income from
agricultural source, in that case the net incomeraguired to be computed by
deducing the relevant expenses debited to P&L Adm fthe agricultural sale
proceeds credited for consideration as the appé&kaimcome from other source and
not the entire of such sale proceeds. | also fordd in the argument of the A/R that
since the appellant company owned 12 Acres of algui@l lands in a place where
the agricultural income shown by the husband of ohthe directors is accepted by
the Department, the claim of agricultural incometlé appellant should not have
been doubted. | have considered the enquiry firedafghe AO while he was trying to
ascertain the veracity of the claim of the appdllaegarding the extent of
agricultural income. | have also gone through thdgements of the case laws relied
upon by the appellant.

In view of the above and after considering therenftacts and circumstances of the
case, | am of the considered view that the AO vedgustified in treating the entire
sale process of the agricultural produce as incarhthe appellant. Therefore, the AO
is directed to work out the net incoif®® shown by the appellant under this source by
deducing the related expenses from the total galeseeds. Moreover, considering
the location, productive capacity/fertility of thand, the reported yielding and
earning capacity of the neighbouring owners as vesl the past history of the
appellant, 1 am of the opinion that the agricultuiacome of Rs.20,000/- per Acre
can be reasonably considered as agricultural incoofe the appellant. Thus,
Rs.2,40,000/8) can be accepted as agricultural income of theedlppt during the
relevant year. The balance out of the net inc¢@)e {A-B} be treated as undisclosed
income from other source as against Rs.16,68,48sidered by the AO in the
assessment order. Thus, this ground of appealdsleé accordingly.”

Being aggrieved by this order of Ld. CIT(A) asseskas filed second appeal before
us.

16. Ld. AR for the assessee before us submittedLithaCIT(A) has treated the
agricultural income 0R20,000/- per acre after considering the locatiadpction
capacity / fertility the return of yielding and earg capacity of neighbouring owners
and the past history of assessee. But Ld. CIT(A) i@t substantiated its finding on
the basis of any documentary evidence. Ld. AR leefos reiterated the same
arguments that were made before Ld. CIT(A).

On the other hand, Ld. DR submitted that assessksl fto furnish any documentary
evidence in support of assessee’s agriculturalnmecolr herefore he vehemently relied
on the order of authorities below.

17. We have heard the rival contentions of both paeties and perused the
materials available on record. In the instant c#se assessee has shown agricultural

income of Rs.16,68,430/- which was treated by tlieas income from other sources.



ITA No.2818/Kol/13 & 04/Kol/14 AY. 2006-07
M/s Dalia Investment Pvt. Ltd. Vs. DCIT Cir-121Ko Page 9

The AO also in his remand report recommended &t ttee amount entire amount of
Rs. 16,68,430/- as income from other sources ogtbiend that the assessee failed to
furnish the names and complete addresses of tlswmpéo whom such agricultural
goods were sold.

17.1 However the Ld CIT(A) worked out the agricudtiuincome of Rs. 20,000 per
acre and accordingly treated the sum of Rs.2.4B &k agricultural income of the
assessee and treated the remaining amount of R®,430.00 (16,68,430.00 -
2,40,000.00) as income from other sources.

There is no dispute that the assessee owned taraculture land of 12 acres at
Panagarh, Beldanga, District Burdwan, West Berlga.also undisputed fact that the
husband of one of the Director namely Shri Deb KurBmha of the assessee
company also owned a piece of land about 4 acrdeisame area. Shri Deb Kumar
Sinha has declared an agricultural income of R251000.00 in the AY 2003-04 in
respect of the aforesaid land which was allowedheyHon’ble ITAT in the case of
ITO Vs. Shri Deb Kumar Sinha ilTA No. 2101/Kol/2006 vide order dated 30-04-
2007. The relevant extract of the order is repreduzelow:-

“10. We have given our careful consideration torthal submissions mad before us
and haveperused the orders of tax authorities. In thiec#fse AO has disallowed
the claim of the assessee observing that the @&eshas not claimed such agricultural
income in the immediately preceding year and hdsd@o file the details of the
buyers of such agricultural trees. However, theJd. has given a categorical finding
that the assessee has shown agricultural incontkeirprevious year also and the
Department has accepted the same. Apart from tlowealfact, we have also
considered the remand report by the AO in whichhlas not controverted the
evidences filed by the assessee before the Id.AJ1aNd the Inspector deputed by
him has confirmed the ownership f 4.5 acres ofcadparal land with the assessee.
We, therefore, considering the above facts do eetasy reason to interfere with the
order of Id. CIT(A) in deleting the addition. Wéetrefore, uphold the same and reject
the ground raised by the Revenue.”

We find from the order of the Ld. CIT(A), it is @ethat the assessee has earned
agricultural income from its agricultural land libheé same was quantified at Rs.20,000
per acre only. However, on perusal of the orddrdbCIT(A) we note that the basis of
Rs.20,000 per acre has not been substantiated eby.dhCIT(A) on the basis of

documentary evidences produced by assessee.
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17.2 We also note that the assessee before theete@IT-A submitted that some of
the buyers of agriculture appeared before the A@atepted to have purchased the
agricultural products from the assessee. But theisufailed to furnish the books of
accounts. However, we find that the submissionsengdthe assessee have not been

adjudicated by the Ld CIT(A) during the appellateqeedings.

17.3 The finding given by the co-ordinate Benchihag Tribunal in the case &hri
Deb Kumar Sinha (supra) having identical facts cannot be ignaasdhe identical
issue was decided in favour of assessee. We ateamat Shri Deb Kumar Sinha has
shown agricultural income of Rs.2,27,777/- per aghereas the assessee has shown
onlyX1,39,035 per acre. The income declared by Shriehar Sinha was based on
the Inspector report furnished during the assessm@teedings. In view of above
and after keeping reliance in the order of thidtinal in the case @&hri Deb Sinha
(supra) we are inclined to reverse the order dhaities below and directing the AO

to delete the same. Hence, the ground of appdhedssessee is allowed.

18. Next issue raised by assessee in ground NothaisLd. CIT(A) erred in

enhancing the income of assesse&hy4,525/- on account of negative cash balance.

19. The AO during his remand proceedings has obddhat there is negative cash
balance in the cash book of the assesse&3(Gi8,525/- on 27.01.2006. Accordingly,
the AO recommended the addition on account of megaash balance &3,78,525/-
Accordingly, Ld. CIT(A) treated the negative cashlamce of3,78,525/- as
unexplained cash credit by observing as under:-

“ Decision

The submissions and counter submissions are cossidind the facts of the case
perused. The judgments referred by the appellamiatéso gone through. | do not find
any merit in the argument put forward on behalfhef appellant. The facts of the case
laws relied upon by the appellant are distinguideaipom the facts of the appellant.
Moreover, | do not find any merit in the explanatioffered by the appellant
regarding the shortage of cash in the cash booktla different dates from
24.09.2005 to 25.02.2006 even though the appetfede investment in the property
in question during the period. Therefore, | agraéhvihe findings of the AO that the
reply of the appellant indicates that its auditezbks of accounts were not correct as
incorrect entries were made in the cash book. Hivére statement of the assessee is
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taken to be true, the assessee company did noaiexippw it had negative cash
balance of Rs.3,78,525/- on 27/01/2006.

In view of the above discussion and finding, th@amations offered by the appellant
either before the AO or before me are not foundea@onvincing and acceptable and
the negative cash balances are nothing but caslitsrearried by the appellant
company from undisclosed sources. Hence, the sado Rs.3,78,525/- added back
to the total income of the appellant.”

Being aggrieved by this order of Ld.CIT(A) assedsae come up an appeal before us.
20. Before us Ld. AR for the assessee submittetlttiea AO has exceeded his
jurisdiction by examining the fresh issue during remand proceeding. The AO was

expected comment on the issues referred by Ld.A}IdNd nothing else.
On the other hand, Ld. DR vehemently relied onaifter of authorities below.

21. We have heard the rival contentions of both paeties and perused the
materials available on record. The undisputed tdcthe case is that the issue of
negative cash balance as observed by the AO dtlrengemand proceedings was not
there during the original assessment proceedings.nfatter was remanded by the Ld
CIT(A) to the AO for his comments on the speciisue but the AO exceeded his
jurisdiction by examining the fresh issue which was$ subject matter of the remand
report. In our considered view such addition magethie AO and subsequently
confirmed by the Ld CIT(A) is liable to be deletéd.holding so we find support and
guidance from the judgment of Honourable BombayhHigpurt in the case @&IT vs.
Indo-Aden Salt Works Compargported in 36 ITR 429 (Bom) wherein it was hedd a
under :

“That brings us to the consideration of the reahtention of the assessee which turns
on the interpretation of the Tribunal's order whiemlirected the Appellate Assistant
Commissioner to dispose of the appeal on its mdtitgppears from that order that it
was a common ground before the Tribunal at the ingaof that appeal that it was a
case of succession within the meaning of secti¢4)28 is also clear that the only
guestion which the Tribunal was asked to consided ahich the Tribunal had
jurisdiction to consider was whether the AppellAssistant Commissioner was right
in deciding the appeal on the sole legal contentioat there was no right in the
assessee to claim relief in respect of super-tdse Tribunal having reached the
conclusion that the Appellate Assistant Commissidreel taken a technical and
narrow view of the matter would have proceededaangp the merits of the claim for
relief in respect of super-tax. It was at that gtabat counsel for the assessee stated
that he wanted to lead certain evidence in respét¢he claim for the assessee-firm
for relief from super-tax. That this was what happe before the Tribunal is
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expressly stated in the order of the Tribunal anid ionly in this background and in

this context that the words relating to vacating thrder of the Appellate Assistant
Commissioner and restoring of the appeal must lael.ré is true that read by itself

the last sentence of the order would suggest thet Appellate Assistant

Commissioner was being directed to deal with thiremppeal on its own merits.

The order of the Tribunal must, however, be read anderstood in the proper

context and in the light of all that is stated hetorder itself and if we do so, as
indeed we should do so, there is considerable for¢ke submission on behalf of the
assessee that the order must be read as restrithiagscope of the inquiry by the
Appellate Assistant Commissioner only to the qoestf merits affecting the claim

for relief from super-tax. We must, however, obsehat there is in this case scope
for the contention very strongly pressed beforeéydr. Joshi. On a consideration of
the matter, we prefer to take the view that theeordf the Tribunal required the

Appellate Assistant Commissioner to inquire ontp ime matter of relief from super-

tax on its merits.”

We also find support and guidance from the orddT AT Mumbai Bench in the case
of Aventis Pharma Ltdv. DCIT in ITA No0.4179/Mum/2003 dated 12.12.2012,
wherein it was held as under:-

“7. Therefore, in view of the above discussion, old that the Assessing Officer
while making certain additions by restricting 90%tbe receipts by applying clause
(baa) of Explanation to sec. 80HHC has travellegidral his jurisdiction and scope
of enquiry as directed by the Commissioner of Inredrax (Appeals) because it was
not the subject matter of remand proceedings. Simedssessing Officer was lacking
the jurisdiction in the remand proceedings to gtwithe issue other than directed to
be re-examined, the Commissioner of Income Tax €#pp in the appeal
proceedings against the order giving effect alsse ha jurisdiction to go into the said
issue because under the provisions of Sec. 251Cdmmissioner of Income Tax
(Appeals) can exercise his jurisdiction on the ésean which the Assessing Officer IT
No0.4179/M/03 Aventis Pharma Ltd. could have exectiBut did not do so. In the
case when the Assessing Officer has no jurisdicbwar an issue, then in the
appellate proceedings, the jurisdiction of the Cassmner of Income Tax (Appeals)
cannot be enlarged beyond the jurisdiction of tlesessing Officer. Hence, we set
aside the orders of the authorities below on testie as without jurisdiction.”

21.1 We also find support and guidance from thesioad ITAT Delhi Bench in the
case of DCIT v. Daulat Ram Arorain IT(SS) No.8/Del/2013dated 14.08.2015
wherein it was held as under:-

“12. On a consideration of the same, we find thatAl in the present proceedings
had incorrectly proceeded to re-consider the issuki&h already stood concluded by
the Co-ordinate Bench. It is trite law that in tremand proceedings, the AO cannot
travel beyond the directions given in the remand.
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In view of above proposition and respectfully feliog the aforesaid orders of ITAT
Mumbai and Delhi Benches, we hold that the AO camalce up the fresh issue in the
remand proceedings. Thus we are inclined to revliserder of authorities below.
Accordingly, AO is directed. Hence, the ground ppeal of the assessee is allowed.

22. Inthe result, assessee’s appeal is partlyatio

Coming to Revenue’s appeal in ITA No.04/Kol/2014

23.  The revenue has raised the following grounds:-

“1. That is the facts and in law of the case the CH.(A) erred in deleting the

addition made by the AO under the head liabiligé@sounting to Rs.14,90,887/- and
provisions amounting to Rs.28,259/- ignoring thestA©rder as well as Remand
Report made by the AO.

2. That is the facts and in law of the case the@ld(A) erred in deleting the addition

made by the AO under the head secured loans ammguiatiRs.65,00,000/- though the
assessee was unable to prove identity, authenté&ityreditworthiness of the loan

creditor.”

24.  First issue raised by Revenue in ground No.tha Ld. CIT(A) erred in
deleting the addition made by the AO 114,90,887/- an®28,259/- on account
liability and provision respectively.

25. The assessee in its balance-sheet has shawifitiés and provisions of
314,90,887 an®28,259/- only. But during the year assessee faitedurnish the
details of liability and provision as discussed\ahal herefore, the AO disallowed the
same and added to the total income of the assessee.

26. Aggrieved, assessee preferred an appeal béfbreCIT(A). The assessee
before Ld. CIT(A) submitted that the liability c®14,90,887/- includes opening
balance 0f%8,90,887/-Therefore, there is no question of makamy addition on
account of liability carried forward from the earliyears. The assessee further
submitted that a sum @&f6 lakh was received from M/s Compro Systems (Inbid.
(CSIL for short) as advance rent and claimed teeHawished all necessary evidence
at the time of assessment proceedings. But the i8kelieved the same and added to
the total income of the assessee.

The assessee also submitted that the provisi@@&R59/- was brought forward from
the earlier years. Therefore there is no questiamaking the addition on account of

brought forward provision c¥28,259/- only.
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The Ld. CIT(A) called for remand report from AO wha turn, submitted that the
Inspector of Income Tax was deputed to confirmaimunt of advance rent received
from CSIL and such company was not found at thergaddresses.

The assessee in rejoinder submitted that non-findincompany at the given address
cannot be the ground for making the addition. Téseasee in support of its claim has
filed copy of confirmation and the assessment orded audited balance-sheet
justifying that the amount of advance was paid I8{LC However, Ld. CIT(A) after
considering the submission of assessee deletechdtion made by the AO by
observing as under:-

“4.3.3 Decision:
After considering the submission and counter refgnished on behalf of the
appellant along with the supporting documents/dgtaierusing the entire facts of the
case including the observation and findings ofAli®in the assessment order as well
as in the remand report and other materials brdugh record, i am inclined to
agree with the contention of the appellant that enaon-finding of the person at
present address cannot be the basis for disallowarica sum, which was advanced
some eight years back by brushing out the validpstmg and corroborative
documents furnished by the appellant e.g. the ouoafion letter of the company, the
copy of the assessment order of the AssessingOfificthe said year and the audited
balance-sheet with P&L A/c. Under the facts andccuinstances of the case, the
addition made by the AO is hereby deleted andgituand of appeal is allowed.”
Being aggrieved by this order of Ld. CIT(A) Revensién appeal before us.
27. Ld. DR for the Revenue before us submitted tiataddition has been deleted
by Ld. CIT(A) on the basis of additional evidencehieh was accepted in
contravention to the provision of Rule 46A of theRules, 1962. Accordingly, Ld.
DR prayed before the Bench to restore the matter®da\O for fresh adjudication in
accordance with law.
On the other hand, Ld. AR for the assessee sulaikiat merely non-finding the
company at the given address cannot be the basmkihg the addition in the hands
of the assessee. The AO erred in not considermganfirmation furnished by CSIL.
He further reiterated the same arguments that mewke before Ld. CIT(A) though he
relied on the order of Ld. CIT(A).
28. We have heard the rival contentions of both plaeties and perused the
materials available on record. It is not disputdttthe current liabilities of

Rs.14,90,887/- was inclusive of the opening balaotdrs.8,90,887/- which was
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brought from the previous assessment years. Therdfere is no question for making
the addition in respect of the amount brought fodxfeom the earlier years.

Similarly the assessee has received a sum of R&6 from Csystem India Private
Limited (for short CSIPL) during the year under sumieration. Such receipt by the
assessee was supported on the basis of assessmentand audited financial
statements of CSIPL. The AO has also not disputedatoresaid facts in his remand
report but commented that CSIPL is not traceablethat given address. After
considering the facts in totality we are of thew/ihat the addition made by the AO
cannot be sustained merely on the ground thatdhty s not traceable. The Revenue
has not brought any defect in the submissions &taild filed before the AO during
the remand proceedings.

Similarly we note that the provision for income t@ixRs.28,259/- is arising from the
earlier years therefore no addition for the same lsa made for the year under
consideration.

In view of above, we do not find any reason torifiee in the order of Ld CIT(A).
Hence we uphold the same. Thus the ground of appésdd by the Revenue is
dismissed.

29. Next issue raised by Revenue in ground No.thas Ld. CIT(A) erred in
deleting the addition made by the AO¥&5 lakh on account of secure loan.

30. The assessee in the year under considerat®omakan a secured loan 365
lakh but failed to furnish the supporting evidenacehe AO at the time of assessment
proceedings. Therefore, same was disallowed anedadd the total income of
assessee.

31. Aggrieved, assessee preferred an appeal béthreCIT(A). The assessee
before Ld. CIT(A) submitted that AO has made theatiowance by treating the loan
amount expenditure without applying his mind. Thet ICIT(A) called for remand
report from AO who has admitted that assesseeurashed the bank statement and
confirmation from the party namely Mr. Asit Ray preetor of Shree Mudralaya (SM
for short) for the loan of 65 lakh.

However, AO in his remand report further submittieat Mr. Asit Roy has not shown

any receivable in its balance-sheet from the asse3$e statement u/s 131 of the Act
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of Shri Asit Roy was recorded wherein he admittbdt the has not signed any
confirmation. Ld. AO also submitted Shri Asit Royasvnot the proprietor of SM
during the financial year 2005-06. However, asseasdis rejoinder submitted that
Mr. Asit Roy has appeared before AO in compliareéhie notice issued u/s 131 of
the Act. There was a confirmation from the managetJCO Bank, where bank
account of SM was maintained and confirmed thal casdit limit of 175 lakh was
sanctioned to SM. Shri Asit Roy has not denieditaesaction of loan in his statement
furnished u/s. 131 of the Act. The assessee albmitied that all the transactions
were routed through banking channel of the assess@eell as SM. The Ld. CIT(A)
after considering the submission of assessee ddleéeaddition made by the AO by
observing as under:-

“4.5.5 Decision:

| have carefully considered the submission puthfan behalf o the appellant along
with the supporting details/documents furnishedgecdaws relied upon, perused the
facts and case records including the findings ef AO in the impugned assessment
order and other materials brought on record. It asntended by the A/R of the
appellant that the genuineness of the identity,ugemess of the transaction and
creditworthiness of the loan creditor, Shri AsityRmnnot be doubted simply because
the said creditor stated to the AO that he hassighed the confirmation. The A/R
also stated that the loan amount has not been depkidate due to some litigation
been started between the husband of one of thectdne and the loan creditor.
However, he never denied that he ha s given the &mal the AO has not brought on
record any material to show that the amount nohbeieflected in the balance sheet
as on 31.03.2006 of the creditor. The contentionthef appellant appears to be
correct as it is seen from the statement of thelitve recorded by the AO during
remand proceeding that the said creditor in hislyef question No.4 of the AO
regarding whether he has given any loan or advatac®l/s Dalia Investment Pvt.
Ltd. in FY 2005-06, his answer wasDO NOOT REMEMBER, | WILL REPLY
FROM RECOURDS FROM BANK AND INFORM YOU .” However, in reply to
Q. no. 5 of the said statement he stated he hasigin¢d the loan confirmation, copy
of which shown to him. It is also seen that theessisig Officer's report is silent on
the point whether the relevant loan amount has tsewn/reflected in the balance
sheet (as on 31.03.20006) of the creditor as red@e/ from the appellant or not.
Further, in the case records received from the A€tgining to the creditor, the
balance sheet for the relevant period is founddgabavailable.

| find force in the argument of the A/R that thenkaaccount produced by the
appellant before AO as well as before me duringappellate stage which clearly
shows that Rs.65 lacs was issued from Shree Muldrgmafrom the account
maintained with UCO Bank, Carnawalis street Branobiprising two cheques (Nos
000612387 & 000612388) cleared on 25.01.2006 ansieed in the bank a/c of the
appellant maintained with the Allahabad Bank, GaaaBranch on the same date. It
is also submitted that it would be revealed fromltank statement of the creditor that
on 13.01.2006, the opening balance was Rs.60,64,648d from the bank
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correspondence, it would also be revealed that @eiManager, UCO Bank,
Carnawalis Street Branch, Kolkata vide his letteitetl 25.043.2006 informed M/s
Shree Mudranalaya that they have sanctioned craditities in the ‘form of cash
credit i.e. Rs.175 lakh% which undoubtedly proves the creditworthiness tié
creditor, the above loan of Rs.65,00,000 (Rs.38dak Rs.30 lakhs) are reflected in
the two bank statements i.e. one of the loan aedihd another of the appellant.
Thus, the genuineness of the transactions is proved

As regards observation of the AO that during thewant period, Shri Mudranalaya
was not a proprietorship concern, it was a partingpsconcern, it is stated that from
thee two bank statements filed along with the othwdences, it would be revealed
that both the partnership bank account as welllesgroprietorship bank account of
Shree Mudranalaya were maintained by Shree Mudey@ain the same bank branch
i.e. UCO Bank, Carnawalis Street Branch, Kolkate account numbers are 2836 of
the proprietorship and 4294 of the partnership, ethwas opened on 29.042006.
Therefore, it is argued that it cannot be said tbaty the firm’s account in the UCO
Bank was operated. Here it is proved that both #ueounts of the firm i.e.
partnership and the proprietorship were operatedthy proprietor / partner of M/s
Shree Mudranalaya. Therefore, it is proved beyong doubt the identity of the
creditor, creditworthiness of the creditor and tgenuineness of the transactions.
After going through the documents and bank statéfuenished by the appellant, it
appears that the above contention of the appel&oorrect.

In the light of the above discussion and findingmsidering the entire facts of the
case, | am of the view that the ape has brougliicerit material evidence to prove
the identity of the creditor, genuineness of tlaasaction and creditworthiness of the
creditor. Moreover, the source of the creditor Iscaexplained out of the sanctioned
Bank loan which is evident from the letter of tlamlbas well as bank statements of
the appellant and the loan creditor. Under thist&aand circumstances, the addition
made by the AO is found to be unsustainable. Ttwergit is held that the AO is not
justified in making the addition of Rs.65 lacs aslccredit u/s. 68 of the Act and thus
the same is hereby delete. Hence, this ground péalps allowed.”

Being aggrieved by this order of Ld. CIT(A) Revensién appeal before us.

32. Before us the Ld. DR relied on the order of CdlT(A) and prayed before the
Bench to confirm the same. On the other hand theARIsubmitted that all evidence
in support of loan amount &5 lakh was duly furnished before the authoritielow
including the bank statement of both the partidse Treditworthiness of the SM
cannot be doubted as it was sanctioned a loan amb&ri75lakh by the UCO Bank.
Mr. Asit Roy duly appeared before AO in responséhtnotice issued u/s. 131 of the
Act. Therefore, the identity of the loan creditanaot be denied. Ld. DR relied on the
order of AO.

33.  We have heard the rival contentions of both plagties and perused the

materials available on record. In the instant cheeassessee has received the loan of
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Rs. 65 lacs from Messieurs Shree Mudralaya prop Asit Roy. The AO in his
remand report has admitted the fact that the amssebss filed copy of the
confirmation of the account from Shri Asit Roy atieé copy of the bank statement.
However further enquiries from the AO having jurcstbn over Shri Asit Roy
revealed that there is no receivable in the acsoohtShri Asit Roy. Accordingly
notice under section 131 of the Act was issuedhio Asit Roy who admitted that he
has not signed the loan confirmation. Shri Asit Réso submitted that in the financial
year 2005 — 06 he was not the proprietor of Shredriglaya. It was also submitted by
Shri Asit Roy the PAN : AGWPR-2137-H does not bgldo Shree Mudralaya- a
partnership firm rather it belongs to him.

From the foregoing discussion certain undisputetsfamerge as detailed under

1. The transaction of loan was routed through banklhgnnel and the amount of
loan was outstanding at the end of the relevar@ntiral year. This fact was
accepted by Shri Asit Roy in his statement undetiae 131 of the Act.

2. It was also confirmed by the manager of UCO baudle Vetter dated 25.3.2006
that shree Mudalaya was sanctioned a loan of Rslakhs in the form of cash
credit limit.

3. The amount of loan received by the assessee ected in its bank account as
well as in the account of loan creditor.

In view of above we note that the identity, creddrthiness and genuineness of the
transactions was established beyond doubt thereforeadditions on account of
unexplained cash credit as specified under se@®nf the Act can be made in the
given facts and circumstances.

33.1 We also note that there is no adverse comrgnithe AO regarding the
transactions of loan through banking Channel.

The argument of the learned DR that the additievadences have been admitted by
the CIT(A) in contravention to the provisions ofIR46A of Income Tax Rules does
not hold good as the same has not been challengdtelRevenue in the grounds of
appeal.

Moreover, we note that the learned CIT-A adjudidatee issue after calling for the

remand report from the AO and considering the sebimin of the assessee made
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during the remand proceedings. In view of abowarinot be said that the Id. CIT(A)
has admitted the additional evidence. Thereforegdavaot find any reason to interfere
in the order of Ld CIT(A) and uphold the same. Hentie ground of appeal of the
Revenue is dismissed.

34. Inthe result, Revenue’s appeal is dismissed.

35. In combine result, assessee’s appeal in ITA No0.2818 /Kol/2013 is
allowed partly and that of Revenue’s appeal in ITA No0.04/Kol/2014 is also

dismissed.
Order pronounced in open court on _27/04/2018
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